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IN THE UTAH COURT OF APPEALS
STATE OF UTAH

ANNABUHANAN,
Case No. 981775-CA
Petitioner-Appellee,
vs.
PAUL B. BUHANAN,
Priority No. 15
Respondent-Appellant.

JURISDICTIONAL STATEMENT
This appeal is from a certain document entitled "Order" executed by the Honorable Robert
T. Braithwaite, District Judge, dated 24 August 1998, in which the Honorable Robert T. Braithwaite
failed to make the Trial Court's order effective, Nunc Pro Tunc, as of October 22,1996, the date the
"Stipulation to Dismiss Protective Order" was filed. Jurisdiction is conferred on this Court pursuant
to U.C.A. 78-2a-3(2)(h) (1953, as amended).

STATEMENT OF THE ISSUE AND STANDARD OF REVIEW
Statement of Issue
Did the Trial Court abuse its discretion by failing to make the Trial Court's order of August
24, 1998, effective, Nunc Pro Tunc, as of October 22, 1996, the date the "Stipulation to Dismiss
Protective Order" was filed?

Standard of Review
A discretionary decision by a Trial Judge should be reversed if the ruling is so unreasonable
as to be arbitrary and capricious or a clear abuse of discretion. Weaver v. Weaver. 21 Utah 2d, 1966,
442 P.2d 928, 929 (1968); Ames v. Maas. 846 P.2d 468, 476 (Utah Ct. App. 1993).
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Annotated 30-4a-1:
"30-4a-l. Authority of court.
A court having jurisdiction may, upon its finding of good cause and
giving of such notice as may be ordered, enter an order nunc pro tunc
in a matter relating to marriage, divorce, legal separation or
annulment of marriage.
UCA 77-36-2.7(l)(e) (1953, as amended):
(1) Because of the serious nature of domestic violence, the court, in
domestic violence actions . . . (e) may not dismiss a change involving
domestic violence at the request of the victim unless the court has
reasonable cause to believe that the dismissal would benefit the
victim..."

STATEMENT OF THE CASE AND NATURE OF THE PROCEEDINGS
Originally, this action was commenced by the filing of a "Verified Petition for Protective
Order", on or about September 13, 1996.
Thereafter a hearing was held on the matter and Petitioner was issued a Protective Order by
the Court on or about September 24, 1996.
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Petitioner filed her "Ex Parte Motion to Dismiss Protective Order" on or about October 22,
1996.
Concomitant with the filing of the Ex Parte Motion to Dismiss Protective Order both parties
signed and filed a "Stipulation to Dismiss Protective Order". No action was taken by the Court
regarding the October 22, 1996 "Motion to Dismiss Protective Order" so on August 24, 1998
Petitioner filed another "Ex Parte Motion to Dismiss Protective Order"
The Honorable Robert T. Braithwaite, District Court Judge, on August 24, 1998 issued his
order rescinding the Protective Order that was issued by the Court on September 13, 1996. The
order was not retroactive.
Respondent filed a petition requesting that the Protective Order be dismissed effective
October 22, 1996.
The Court subsequently entered its "Order Denying Petition for Order Rescinding Protective
Order, Nunc Pro Tunc".
Respondent/Appellant seeks an order from this Court to the effect that the Trial Court abused
its discretion by failing to make the Trial Court's order of August 24, 1998, effective, Nunc Pro
Tunc, as of October 22, 1996, the date the "Stipulation to Dismiss Protective Order" was filed.
STATEMENT OF FACTS
A.

This action was commenced by the filing of a "Verified Petition for Protective Order"

on or about 13 September, 1996.
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B.

Thereafter a hearing was held in this matter on or about 24 September 1996, and a

Protective Order was issued by the Court on or about 24 September 1996.
C.

On or about 22 October 1996, Petitioner, Anna Buhanan, filed her "Ex Parte Motion

to Dismiss Protective Order" for the reason that the parties desired the right to communicate.
D.

Also, on or about 22 October 1996, both parties signed and Respondent, Paul

Buhanan, filed his "Stipulation to Dismiss Protective Order", thus consenting to the "Ex
Parte Motion to Dismiss Protective Order" filed by Petitioner, Anna Buhanan.
E.

The parties understood and believed that the protective order which had been issued

on 24 September 1996, was dismissed as a result of the filings accomplished on 22 October
1996. The Protective Order, however, had not been dismissed and remained effective.
F.

On 24 August 1998, Petitioner, Anna Folks-Martin, formerly Anna Buhanan, filed

another "Ex Parte Motion to Dismiss Protective Order". Also, on 24 August 1998, the lesser
Court issued its "Order" rescinding the Protective Order which was issued by the Court on
24 September 1996. Further, the Court signed its order dismissing the petition that was
originally filed in this action, and did so on 24 August 1998.
G.

Respondent, Paul Buhanan, filed his petition on September 10, 1998, requesting that

the Court's order of 24 August 1998, be made effective Nunc Pro Tunc, as of 22 October
1996. Petitioner agreed with the relief requested.
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H.

On October 22, 1998 the Court entered its "Order Denying Petition for Order

Rescinding Protective Order, Nunc Pro Tunc".
I.

On November 17, 1998 Respondent filed his Notice of Appeal from the final order

of Judge Braithwaite executed and entered on October 22, 1998 overruling and denying
Respondent's Petition for Order Rescinding Protective Order, Nunc Pro Tunc.
SUMMARY OF ARGUMENT
Because it was the intent of the parties that the Protective Order be dismissed effective
October 22,1996 and because the parties in fact believed and acted as if it had been dismissed as of
that date, the Trial Court abused its discretion by failing to make its order of August 24, 1998,
effective, Nunc Pro Tunc, as of October 22, 1996, the date the "Stipulation to Dismiss Protective
Order" was filed.
POINT I
WHERE IT WAS THE INTENT OF THE PARTIES THAT
THE PROTECTIVE ORDER BE DISMISSED AND BELIEVED
AND ACTED FOR ALMOST TWO YEARS AS IF IT HAD
BEEN DISMISSED, THE TRIAL COURT ABUSED ITS
DISCRETION WHEN IT FAILED TO MAKE ITS ORDER OF
AUGUST 24, 1996, EFFECTIVE, NUNC PRO TUNC, AS OF
OCTOBER 22,1996.
Utah Code Annotated 30-4a-l reads:
"30-4a-l. Authority of court
A court having jurisdiction may, upon its finding of good cause and
giving of such notice as may be ordered, enter an order nunc pro tunc
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in a matter relating to marriage, divorce, legal separation or
annulment of marriage."
Utah Code Annotated 77-36-2.7(1 )(e), provides in pertinent part:
"(1) Because ofthe serious nature of domestic violence, the court, in
domestic violence actions . . . (e) may not dismiss a change involving
domestic violence at the request of the victim unless the court has
reasonable cause to believe that the dismissal would benefit the
victim..."
This court in Home v. Home. 737 P.2d 244, 246, 248 (Utah App. 1987) stated:
"The court has the power to act nunc pro tunc - to do an act upon one
date and make it effective as of a prior date.
. . . Our review ofthe statutory language and legislative history of
Utah Code Ann. §30-4a-l (1964) reveals no intent on the part ofthe
legislature to limit the scope ofthe nunc pro tunc statute only to cases
involving the marital status ofthe parties.
. . .A literal reading of §30-4a-l indicates a legislative intent to
change the standard for entry of nunc pro tunc orders in domestic
proceedings from requiring a previously made final order as
delineated by common law, to requiring a finding of 'good cause'.
As pointed out by Justice Stewart in his dissent in Preece:
The Legislature has recently enacted a statute that
commits broad discretion to trial courts in granting
nunc pro tunc orders in domestic relations
matters....
All that need be shown is 'good cause'. Preece v. Preece. 682 P.2d
298, 302 (Stewart, J., dissenting) (citations omitted).
Further, the legislative history reveals the statute was remedial in
nature. The purpose ofthe statute was described by Rep. LorinPace
as follows:
6

And the reason this bill is before us is because there
have been a number of cases of obvious injustice that
could be corrected by the entry of nunc pro tunc
decrees by the c o u r t . . . .
7V. of 3rd Reading of House Bill 218, Jan. 27, 1983.
Moreover, the examples given by Rep. Pace during the Bill's third
reading indicate an intent to overrule the common law approach to
nunc pro tunc orders which was causing 'obvious injustice.' Indeed,
Rep. Pace made specific reference to the Preece-type situation where
at common law, due to a husband's death occurring after a divorce
proceeding has been heard, but before the order has been entered, a
wife is entitled to a widow's portion of the estate rather than the
provisions agreed to in the divorce proceeding. Clearly, the statute
sought to remedy the injustice caused by the common law approach.
Having found that Utah Code Ann. §30-4a-l(1984) allows the
granting of nunc pro tunc orders in domestic relations matters upon
a finding of 'good cause' .. ."
The Utah Supreme Court in Hamilton v. Hamilton. 827 P.2d 232, 240 (Utah 1992), stated
that under an abuse of discretion standard "it would not reverse unless the decision was beyond the
limits of reasonability".
The Utah Supreme Court in Brown & Root Industrial Service v. Industrial Commission of
Utah. 947 P.2d 671, 677 (Utah 1997) applied a reasonableness and rationality standard in
determining whether an abuse of discretion had occurred.
Also, this court in State v. Begishe. 937 P.2d 527. 530 (Utah App. 1997) stated that "we do
not find a clear abuse of discretion unless after carefully evaluating all the relevant factors, we
conclude that the denial (the lower court's discretionary decision) was arbitrary or unreasonable".
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A trial court has the authority to dismiss a domestic violence charge at the victim's request.
With regard to that matter, this court in Salt Lake City v. Johnson 959 P.2d 1022, 1023, stated:
"The statute (Utah Code Annotated §77-36-2.7(l)(e)) provides that
a trial court may dismiss a charge involving domestic violence 'at the
request of the victim' [if] the court has reasonable cause to believe
that the dismissal would benefit the victim . . . The legislature
therefore clearly and unambiguously granted trial courts the authority
to dismiss a domestic violence charge at the victim's request. 'Where
statutory language is plain and unambiguous, this Court will not look
beyond the same to a divine legislative intent. Rather, we are guided
by the rule that a statute should generally be construed according to
its plain language.'" (Citation omitted).
In the instant case, a Protective Order was initially issued by the District Court on or about
September 24,1996. Within a month of the issuance of the Protective Order, Petitioner filed her "Ex
parte Motion to Dismiss Protective Order" so the parties could communicate, and attempt to resolve
the problems in their marriage, being husband and wife at that time. Concomitant with the files of
the "Ex Parte Motion to Dismiss Protective Order", the Respondent filed his "Stipulation to Dismiss
Protective Order". At that point, the parties understood, believed, and acted as though the Protective
Order had been dismissed. They did so for almost two years.
In fact, however, the Court did not act on the "Stipulation to Dismiss Protective Order" and
the "Ex parte Motion to Dismiss Protective Order", because those matters apparently were not
presented directly to the Court, although they were filed. The parties did not understand that they
should have presented those matters directly to the Court.
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Because it was the intent of the parties that the Protective Order be dismissed effective 22
October 1996, and because the parties believed and acted for almost two years as though it had been
dismissed, and they took every reasonable and rational step to have the Protective Order dismissed,
the trial court did not exercise sound, reasonably, rational, and judicial judgment, in the interest of
justice and prudence, when it overruled and denied Respondent's motion to make the Trial Court's
Order of August 24,1998 effective, nunc pro tunc, as of October 23,1996, the date the "Stipulation
to Dismiss Protective Order" was filed.
CONCLUSION
The District Court's order of October 22, 1998, denying Respondent's Petition requesting
that the Court's order of 24 August 1998, be made effective, nunc pro tunc, as of 22 October 1996,
was an abuse of discretion and should be vacated. The case should be remanded to the District Court
with instructions for the District Court to set aside the Order and to enter an order making the trial
court's order of August 24, 1998, effective, nunc pro tunc, as of 22 October 1996.
SUBMITTED THIS 2&U

day of March, 1999.

VILLARD R. BISHOP
Attorney for Respondent/Appellant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I mailed arfiill, true and correct copy of the within and foregoing
document to Ms. Anna Folks-Martin, P.O. Box 2844, Cedar City, Utah 84721-2844, by first-class
mail, postage fully prepaid this

day of March, 1999.

>ecretary

10

ADDENDUM

11

a
Petitioner's Name

-D
— ;-

r

'.CURT

Address (may be omitted for privacy)

'96 SE^ 13 f^

City, State, ZIP

9

35

IKON • • ' - ; ^ rv
'

Telephone (may be omitted)
BY
IN THE

^fi^
i itan

JUDICIAL DISTRICT COURT
COUNTY, STATE OF UTAH

7i/TiM^nn minora

VERIFIED PETITION FOR
PROTECTIVE ORDER

Petitioner,
vs

-

n

Civil No.

3ud

& 6raMmH

Respondent.

PETITIONER IS ADVISED THAT LYING TO OBTAIN A PROTECTIVE ORDER MAY BE
CONSIDERED A FELONY UNDER THE UTAH CODE.
The Petitioner alleges against the Respondent and states as follows:
1.

Either Petitioner or Respondent resides, or the acts occurred, in this County.

2.

Neither party is the minor child (step, adoptive, or natural) of the other party

3.

Petitioner is 16 or older, or emancipated. Petitioner and Respondent have the

following relationship (check and circle all that apply):
Q'

^tcurrently/formerly] married; [divorced on:

D

[currently living/have lived] as if married;

•

related by blood or marriage; [describe relationship:

D

have one or more children together;

or

[currently residing/have residecT} in the same residence.

_

]

]

8/16/96

001

4.

I

Petitioner and Respondent are the parents of the following minor children:

NAME

BIRTHDATE

ADDRESS

1

1

a.

These minor children have resided at the following location(s) for the past year

(give the locations and the dates at each location):

, 19 9C% the Respondent threatened, attempted,
5.
On or about
d^/ST
or caused the following acts of abuse or domestic violence. (Describe in detail what happened,
where, who was involved (including the minor children and family and household members),
if weapons were involved, and if injuries resulted. Attach more sheets if necessary.)

2

00 **»"'

8/16/96

6.

The following is a description of other acts of abuse or domestic violence by

Respondent. (Describe with the same detail as above. Attach more sheets if necessary.)

lift.

¥k

95 .

ai^tJs^jS/l
7.

Y(uA U

srf

tiXVL*

r ^ d

"fork-

At**JZj£&/ - <&/* />AJ&*A

sf

%s -66-*- /uh,

WUA U)SJiK

duM<f) .

The following is a list of case numbers (include court locations) in which

protective orders or divorce and other orders have been issued concerning the Petitioner, the
Respondent and/or others named in this petition.

8.

The following other cases have involved or. currently involve Petitioner,

Respondent and/or the others named in this petition:
r

9.

I also request relief for the following family and household members:

U

8/16/96
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q

WHEREFORE: I respectfully request that this Court:
1.

Order the Respondent to appear at a hearing.

2.

Immediately issue an Ex Parte Protective Order and, after the hearing, issue a

Protective Order containing the following relief (Check boxes of relief that you are requesting):
Ef
Restrain the Respondent from attempting, threatening or committing abuse or
domestic violence against Petitioner.
or
Restrain the Respondent from attempting, threatening or committing abuse or
domestic violence against the minor children and the designated family and household
members.
Ef
Prohibit the Respondent from directly or indirectly contacting, harassing,
telephoning, or otherwise communicating with the Petitioner.
or

Order the Respondent to vacate and stay away from the residence located at:
k)JUu< tl^dMUlA. t^Ced&f
CLJJU
and prohibit
the Respondent from terminating or interfering with the utility services to the residence.
ttf
Order the Respondent to stay away from Petitioner's school, place of
employment, and other places frequented by Petitioner, the minor children and designated
family or household members. These places are identified by the following address(es):

D
Prohibit the Respondent from purchasing, using, or possessing a firearm or other
weapon as designated by thecourt, including:
C
Award possession of the following residence, automobile and/or other essential
personal effects:
/-

yUo,k\
3fi<Z/i/6kts

/he k /V.o?

£Mdf*/:<i

«$ 6a < / fiA W5

tih/?£r

/-/t//s . &r>m ?>,s/r

A fikrt
/?//

p>r.W/iaJ h/la A tit MS

tf
Order a law enforcement officer to accompany Petitioner to the residence to ensure that
Petitioner is safely restored to possession of the listed items.
8/16/96
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D

Order a law enforcement officer to supervise Respondent's removal of essential

personal belongings from the residence.
a

Order Respondent to participate in an electronic monitoring program.

a
Order the Department of Child and Family Services to conduct an investigation
into the possibilities of child abuse.
D
Appoint a Guardian ad Litem to represent the best interests of the children.
3.
Include in the Protective Order the following temporary relief which should be
in effect for up to 150 days (explain in writing and attach if additional time will be necessary).
o

Grant Petitioner custody of the minor child/ren.

o

Order the following visitation arrangement:

o

Restrain Respondent from using drugs and/or alcohol prior to or during visitation.

a

Restrain Respondent from removing the minor child/ren from the state.

Q
Order Respondent to pay child support in the amount of $
pursuant to the Utah Uniform Child Support Guidelines.
Q
Order Respondent to participate in mandatory income withholding pursuant to
Utah Code Annotated § 62A-11, Parts 4 and 5.
D

Order Respondent to pay one-half of the minor child/ren's day care expenses.

a
Order Respondent to pay one-half of the minor child/ren's medical expenses including
premiums, deductibles and co-payments.
Ef

Order Respondent to pay spousal support in the amount of $

.

8/16/96
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D
Order Respondent to pay Petitioner's medical expenses suffered as a result of
abuse in the amount of $
.
D
Order Respondent to pay the minor children's medical expenses suffered as a
result of abuse in the amount of $
.
D
Order any other relief that the court considers necessary for the safety and welfare
of Petitioner, the children and designated household and family members, including:

DATED:
State of Utah
ss:

County
Being sworn, I state that I am the Petitioner; that I have read this Petition and the
statements in it are true and correct to the best of my knowledge; that I believe I am entitled to
the relief requested, and that this Petition is not being used to harass or to abuse process.

v!/fAA*r
Petitioner

/?
/)//AA(U/^C«,

4-/*-%

Subscribed and sworn to before me on

Clerk or Notary Public
Residing at:
My Commission Expires:
Serve Respondent at:

»

1

Notary Public
%
MICHELLE G. PARKS
2144 W. Heather Ln.
Cedar C<ty. Utah 84720
My Commission Expires
January 8. 2000
State of Utah

8/16/96
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•">*» M
Petitioner's Name
,<LJ IU.LMr"

*4

Address (may be omitted for privacy)

1996

^

City, State, ZIP

•'Vp;rrv,

Telephone (may be omitted)

cS>

IN THE

~TC

^JJJSY)

JUDICIAL DISTRICT COURT
COUNTY, STATE OF UTAH

PROTECTIVE ORDER
Petitioner,
vs.

civil NO. %%0CQ2b
Respondent.
This matter came for hearing on

__, before the undersigned. The

following parties were in attendance:
*K

Petitioner

a

Petitioner's attorney

K?

Respondent

a

Respondent's attorney

The Court having reviewed Petitioner's Verified Petition for Protective Order and:
A having received argument and evidence,
^_ having accepted the stipulation of the parties
having entered the default of the Respondent for failure to appear
and it appearing that domestic violence or abuse has occurred,
IT IS HEREBY ORDERED:
(The Judge or Commissioner shall initial
each section that is included in this Order.)

(w?

J _ 1.
The Respondent is restrained from attempting, committing, or threatening to
commit abuse or domestic violence against Petitioner.
\/ 2.
The Respondent is restrained from attempting, committing, or threatening to

8/16/96

0Q7

commit abuse or domestic violence against the following minor children and members
of Petitioner's family or household:
,
/

Kw

v

3.
The Respondent is prohibited from directly or indirectly contacting, harassing,
telephoning, or otherwise communicating with the Petitioner.

r<\u
*

y

4.
The Respondent shall be removed and excluded, and shall stay away, from
Petitionees residence, and its premises, located at:

Pun) UMtu^otu uvu

P,d*r&tu

n&l

and Respondent is prohibited from terminating or interfering with the utility services to
the residence.
»M/ ,/
/

5.
The Respondent is ordered to stay away from the school, place of employment,
sinH/nr other
nth&r places,
nlacfts. and
anri their
th**ir premises,
nramispc frequented
frennenteA by
hv Petitioner,
Pfttifinnpr the
the. minor
minor children
nhilrlrpn and
xnd
and/or
the designated household and family members. These places are identified by the
following addresses:

0 SulJUugsuAJ'. LUcU^r C
6.
The Court having found that Respondent's use or possession of a weapon may
pose a serious threat of harm to Petitioner, the Respondent is prohibited from purchasing,
using, or possessing a firearm and/or the following weapon(s):

7.
The Petitioner is awarded possession of the following residence, automobile
and/or other essential personal effects:

This award is subject to orders concerning the listed property in future domestic
proceedings.

8.

An officer from the following law enforcement agency: [#dchr CJXL^ rt-tttL
shall accompany Petitioner to ensure that Petitioner

2

1/16/96
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H">%

safely regains possession of the awarded property.
9.
An officer from the same law enforcement agency shall facilitate Respondent's
removal of Respondent's essential personal belongings from the parties' residence. The
law enforcement officer shall contact Petitioner to make these arrangements. Respondent
may not contact the Petitioner or enter the residence to obtain any items.
10.
The Respondent is placed under the supervision of the Department of Corrections
for the purposes of electronic monitoring. Within 24 hours of the execution of this
Order, the Department of Corrections shall place an electronic monitoring device on
Respondent and shall install monitoring equipment on the premises of Petitioner and in
the residence of Respondent. Respondent is ordered to pay to the Department of
Corrections the costs of the electronic monitoring required by this Order. The
Department of Corrections shall have access to Petitioner's residence to install the
appropriate monitoring equipment.

RESPONDENT'S VIOLATION OF PROVISIONS "1" THROUGH "10" MAY BE A
CLASS A MISDEMEANOR.
Petitioner is granted the following temporary relief (provisions "a" through WIW) which will
(expire/be reviewed by the court)
days from the date of this order:
a.

The Petitioner is granted custody of the following minor children:

Visitation shall be as follows:

8/16/96
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c.
The Respondent is restrained from using drugs and/or alcohol prior to or during
visitation.
d.
The Respondent is restrained from removing the parties' minor child/ren from the
state of Utah.
e.
of $

The Respondent is ordered to pay child support to the Petitioner in the amount
pursuant to the Utah Uniform Child Support Guidelines.

f.
The Respondent is ordered to participate in mandatory income withholding
pursuant to Utah Code Annotated § 62A-11, Parts 4 and 5.
g.
The Respondent is ordered to pay one-half of the minor child/ren's day care
expenses.
h.
The Respondent is ordered to pay one-half of the minor child/ren's medical
expenses including premiums, deductibles and co-payments.
i.

The Respondent is ordered to pay Petitioner spousal support in the amount of

$

.

j.
The Respondent is ordered to pay Petitioner's medical expenses, suffered as a
result of the abuse in the amount of $
.
k.
The Respondent is ordered to pay the minor child/ren's medical expenses,
suffered as a result of the abuse in the amount of $
.
1.

Other:

Violation of provisions "a" through "I" may subject Respondent to contempt proceedings.

11.
The Division of Child and Family Services is ordered to conduct an investigation
into the allegation of child abuse.
12.

Other:

4
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13.
Law enforcement agencies with jurisdiction over the protected locations shall have
authority to compel Respondent's compliance with this Order, including the authority to forcibly
evict and restrain Respondent from the protected areas. Information to assist with identification
of the Respondent is attached to the Appendix to this Order.
14.
Respondent was afforded both notice and opportunity to be heard in the hearing
that gave rise to this order. Pursuant to the Violence Against Women Act of 1994, P.L. 103322, 108 Stat. 1976, 18 U.S.C.A. 2265, this order is valid in all the United States, the District
of Columbia, tribal lands, and United States Territories.
15.
Three years after the date of this order, a hearing may be held to dismiss the
remaining provisions of the order. Within 30 days prior to the end of the three-year period, the
Petitioner should provide the court with a current address, which address will not be made
available to Respondent.
DATED:
BY THE COURT:

?m^>
DISTRICT COURT JUDG
Recommended by:

District Court Commissioner

Date

By this signature, Respondent approves the form, and accepts service,
of this Protective Order and waives the right to be personally served.

Respondent
Serve Respondent at:

.3 7

/J

JCSD

CO

8/16/96

on

ANNA
fiUrtAA/AN
Petitioner's Name
C:..; URT
Address (may be omitted for privacy)

S6 0C U

PH 3 06

City, State, ZIP
•J

.1

•' •' M •'

Telephone (may be omitted)

IN THE FIFTH JUDICIAL DISTRICT COURT
IRON COUNTY, STATE OF UTAH

ANNA

fillHMM

EX PARTE MOTION
TO DISMISS
PROTECTIVE ORDER

Petitioner,

vs.

Civil No. Oll^SCpdQh?

\°P\(H fiUHA/M

judge Qr^koojit

Respondent.

Petitioner requests that this Court rescind the Protective Order and dismiss this action.
The facts on which this motion is based are as follows:
1,

A Petition was filed in this court on

2.

A Protective Order was issued by this Court on

3.

A Protective Order is no longer necessary for the following reasons:

fiFCAUSF

WE

DES/RF

TVE X/aHT

.

9 - ^ 7 - ° ) <£

T6 CarAMi/NICATF
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.

4.

This motioi\1s^s not supported by a Stipulation signed by the Respondent in this

action.
Wherefore, Petitioner requests that this Court rescind the Protective Order that has been
issued and dismiss the action against Respondent.

Dated: jd-aZ-ft?

Kfntosvi &x*2i Cu^-C^
Petitioner

CERTIFICATE OF MAILING
I certify that I have mailed or delivered a true and correct copy of this Motion to the
following on this date.
,

Petitioner

Old

Jj£t±& A^r^/^VV
Peti tidier's Name

-•'••-••

Address ^may be omitted fot privacy

;0UPJ

•36 OC

City, State, ZIP

• • j -. i >

Telephone (may be omitted)

ii^—

IN THE FIFTH JUDICIAL DISTRICT COURT
IRON COUNTY, STATE OF UTAH

STIPULATION
TO DISMISS
PROTECTIVE ORDER

Petitioner,
vs.

Civil NoA

judge ftrarttiwcii+t

Respondent.

Petitioner and Respondent jointly request that the Court rescind the Protective Order that
has been issued in this matter, and dismiss the Petition on which the Protective Order is based.
The reasons for the rescission and dismissal are as follows:
_ ^ C
OIAJ)

~yyy

6M_^*

1r

Dated: / / 9 - 3 3 - f ^
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S3

<fL*t^ut^^

Petitioner

Subscribed and sworn to before me on

Respondent

wa&m
rjjLLl
Clerk KtrJrfuLuy PuOlic
Residing at

My Commission Expires:
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vf/^-A/ft 7o/ffc:S

r^-•-

Petitioner's Name

• •.:/!•'•" COURT

'98 nU7 2** flH 10 55

Address (may be omitted for privacy)

iklN

City, State, ZIP '

-vUNTY

L-J£$L

Telephone (may be omitted)
IN THE FIFTH JUDICIAL DISTRICT COURT
IRON COUNTY, STATE OF UTAH

ftNN ft

"feZ/y^ —

EX PARTE MOTION
TO DISMISS
PROTECTIVE ORDER

Petitioner,
vs.

Civil No.

TAu\

Ka

IjLNAtJ

%

^

^

^

Judge <$fy~

Respondent.
Petitioner requests that this Court rescind the Protective Order and dismiss this action.
The facts on which this motion is based are as follows:
1.

A Petition was filed in this court on rftf- 3 lj- f(&

2.

A Protective Order was issued by this Court on

3.

A Protective Order is no longer necessary for the following reasons:

~3Z

^fl^n^-e

favv

ACMJWi-;^j

dt'^nn^

T

k*> JfA*

/lis/)

.
.

*?<eMJilt*:-eJ.

T

016

a:,

4.

This motion is/is not supported by a Stipulation signed by the Respondent in this

action.
Wherefore, Petitioner requests that this Court rescind the Protective Order that has been
issued and dismiss the action against Respondent,

Dated:

0$'.JL*J-?8

Petitioner

/

CERTIFICATE OF MAILING
I certify that I have mailed or delivered a true and correct copy of this Motion to the
following on this date.
Dated:

Petitioner
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(AA A ^/frs.Ali.k,
Petitioner's Name

' ^ / ? ^

''Uffj
pp

Address (may be omitted for privacy)
City, State, ZIP

z7

Telephone (may be omitted)

IN THE FIFTH JUDICIAL DISTRICT COURT
IRON COUNTY, STATE OF UTAH

/fUM

-fnl-Kes-

fflfifths

.
ORDER

Petitioner,

vs.

Civil No. Q(0l\C?^22lS

r/\ u. 1 1^ VM^A ^
1

Judge

Respondent.

KT&-

The Court having considered Petitioner's Ex Parte Motion to Dismiss Protective Order
and having found good cause and support for Petitioner's Motion,
IT IS HEREBY ORDERED:
1.

The Protective Order issued by this Court and entered on

is rescinded.
2.

The Petition that has been filed in this action is dismissed.

Dated: 9>'M~°}1>
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WILLARD R. BISHOP, P. C.
Willard R. Bishop - #0344
Attorney for Defendant
P.O. Box 279
Cedar City, UT 84721-0279
Telephone: (435) 586-9483
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IN THE FIFTH JUDICIAL DISTRICT COURT OF IRON COUNTY
STATE OF UTAH
)

ANNABUHANAN,
Petitioner,

1
)
)

vs.

)

PAUL BUHANAN,

)
)
)

Respondent

PETITION FOR ORDER
RESCINDING PROTECTIVE
ORDER, NUNC PRO TUNC

Civil No. 964500226
Honorable Robert T. Braithwaite

COMES NOW RESPONDENT, Paul Buhanan, by and through counsel, who represents
and petitions the Court as follows:
1.

This action was commenced by thefilingof a "Verified Petition for Protective

Order" on or about 13 September 1996.
2.

Thereafter, hearing was held in this matter on or about 24 September 1996, and a

Protective Order wasissued by the Court on or about 24 September 1996.
3.

On or about 22 October 1996, Petitioner Anna Buhananfiledher "Ex Pane

Motion to Dismiss Protective Order" for the reason that the parties desired therightto
communicate. See "Ex Parte Motion to Dismiss Protective Order", in file.
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4.

Also, on or about 22 October 1996, both parties signed and Respondent Paul

Buhanan filed his "Stipulation to Dismiss Protective Order", thus consenting to the "Ex Parte
Motion to Dismiss Protective Order*filedby Petitioner Anna Buhanan.
5.

The parties understood and believed that the protective order which had been

-issued on 24 September 1996, was dismissed as a result of thefilingsaccomplished on 22
October 1996. In fact, however, the Couitdid not act on the "Stipulation to Dismiss Protective
Order" and the "Ex Parte Motion to Dismiss Protective Order", because those matters apparently
were not presented directly to the Court, although they were filed The parties did not understand
that they should havepresented those matters directly to the Court
6.

On 24 August 1998, Petitioner Anna Folks-Martin, formally Anna Buhanan, filed

another "Ex Parte Motion to Dismiss Protective Order". Also on 24 August 1998, this Court
issuedlts "Order" rescinding the protective order which was issued by the Court on 24
September 1996. Further, the Couitsigned its order dismissing the petition that was originally
filed in this action, and did so on 24 August 1998.
7.

Because it was the intent of the parties that the protective order be dismissed

effective 22 October J 996f and because the parties bebsved that it bad been dismissed as of that
date, Respondent Paul Buhanan requests that the Court's order of 24 August 1998, be made
effective, Nunc Pro Tunc, as of 22 October 1996.

2
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WHEREFORE, Respondent Paul Buhanan prays for relief as set forth above, and for
such other and further relief as the Court deems appropriate under the circumstances of this case.
DATED this "fO^L day o f September, 1998.

WILLARD R. BISHOP
Attorney for Respondent Paul Buhanan

CERTIFICATE OF MAILING
I HEREBY CERTIFY that I mailed a full, true, and correct copy of the within and
foregoing document to Ms. Anna Folks-Martin, at P.O. Box 2844, Cedar City, Utah 84721-2844,
byfirst-classmail, postage fully prepaid this /CHC

day of September, 1998.
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WILLARD R. BISHOP, P. C.
Willard R. Bishop - #0344
Attorney for Defendant
P. O. Box 279
Cedar City, UT 84721-0279
Telephone: (435) 586-9483
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IN THE FIFTH JUDICIAL DISTRICT COURT OF IRON COUNTY
STATE OF UTAH

ANNABUHANAN,
Petitioner,

)
)
)

vs.

)

PAUL BUHANAN,

)
)
)

Respondent.

STATE OF UTAH
County of Iron

CONSENT TO RELBEF REQUESTED
BY RESPONDENT PAUL BUHANAN

Civil No. 964500226
Honorable Robert T. Braithwaite

)
:ss.
)

COMES NOW ANNA FOLKES-MARTIN, who being duly sworn upon oath, deposes
and states as follows:
1.

Affiant is an adult, female resident of Iron County, State of Utah, fully competent

to testify concerning matters set forth hereafter, and makes this affidavit upon personal
knowledge.
2.

Affiant filed her "Verified Petition for Protective Order" in this case on or about

13 September 1996.
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3.

On or about 24 September 1996, a hearing was held in this matter, and this Court

issued its "Protective Order" on or about 24 September 1996.
4.

On or about 22 October 1996, Affiant signed and filed her "Ex Parte Motion to

Dismiss Protective Order",forthe reason that she no longer felt any need for the existence of the
protective order, for the reason that the parties desired the right to communicate with each other.
5.

On or about 22 October 1996, Respondent Paul Buhanan filed his "Stipulation to

Dismiss Protective Order" in this matter, by the terms of which he agreed and consented to the
dismissal of the protective order, as requested by Affiant in her "Ex Parte Motion to Dismiss
Protective Order". Further, Affiant also executed the "Stipulation to Dismiss Protective Order",
for the reason that the parties desired to try to resolve the problems in their marriage.
6.

At the time of filing the "Stipulation to Dismiss Protective Order" and the "Ex

Parte Motion to Dismiss Protective Order", Affiant was informed that such action was all that
needed to be done, and that the protective order would be dismissed.
7.

Affiant now has been informed and believes that the Court did nothing with

respect to the "Stipulation to Dismiss Protective Order" and the "Ex Parte Motion to Dismiss
Protective Order". Had Affiant known that she should have presented those documents directly
to the Honorable Robert T. Braithwaite, she would have done so, and the protective order would
have been dismissed in October of 1996.

2
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8.

On or about 24 August 1998, after having discovered that the protective order had

not been dismissed, Affiant filed her "Ex Parte Motion to Dismiss Protective Order". At that
point, this Court did, in fact, sign its "Order", rescinding the protective order issued by the Court
on 24 September 1996 and dismissing the verified petition for protective order.
9.

Affiant believes and asserts, that this Court should enter its order making the

recission of the protective order, and dismissal of the petition in this case, effective as of 22
October 1996, now for then.
10.

Affiant has received a copy of the "Petition for Order Rescinding Protective

Order, Nunc Pro Tunc" filed by Respondent Paul Buhanan, and consents to the relief requested
in the same.

H

DATED this &. day of September, 1998.

Anna Folkes-Martin
Formally Anna Buhanan
SUBSCRIBED AND SWORN TO THIS

SHARLENE ROWLE >
norm Faux-sim »i UTAH
UTAH STATE COURTS
40 NORTH 100 EAST
CEDAR CITY, UTAH M720
COMM. EXP. 7-4-99

A£

(^

DAY OF SEPTEMBER, 1998.

My
Residing in

024
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FILED
OCT 2 2 1998
6th DISTRICT COURT
IRON COUNTY A r
DEPUTY CLERK
Y{\y

WILLARD R. BISHOP, P. C.

Willard R. Bishop - #0344
Attorney for Respondent
P. O. Box 279
Cedar City, UT 84721-0279
Telephone: (435) 586-9483
IN THE FIFTH JUDICIAL DISTRICT COURT OF IRON COUNTY
STATE OF UTAH
ANNA BUHANAN,
Petitioner,

ORDER DENYING PETITION FOR
ORDER RESCINDING PROTECTIVE
ORDER, NUNC PRO TUNC

vs.
PAUL BUHANAN,
Respondent.

Civil No. 964500226
Honorable Robert T. Braithwaite

The above entitled matter came on regularly before the Honorable Robert T. Braithwaite,
District Judge, on Tuesday, 20 October 1998, pursuant to the "Petition for Order Rescinding
Protective Order, Nunc Pro Tunc" of Respondent Paul Buhanan, and also pursuant to the
"Consent to Relief Requested by Respondent Paul Buhanan", over the duly verified signature of
Petitioner of Anna Folkes-Martin. Respondent Paul Buhanan appeared personally, and was
represented by his attorney of record, Mr. Willard R. Bishop. Petitioner Anna Buhanan, did not
appear personally, and was not represented by counsel. Oral argument was had. The Court
reviewed the files and records of the case. Good cause appearing,
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NOW, THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED that
Respondent's "Petition for Order Rescinding Protective Order, Nunc Pro Tunc", should be and it
hereby is, overruled and denied.
DATED this ois^dny of October, 1998.
BY THE COURT:

mk

ROBERT T. BRAITHWAITE
District Judge
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WILLARD R. BISHOP, P. C
Willard R. Bishop-#0344
Attorney for Defendant
P. O. Box 279
Cedar City, UT 84721-0279
Telephone: (435)586-9483
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IN THE FIFTH JUDICIAL DISTRICT COURT OF H*ON COUNTY
STATE OF UTAH
NOTICE OF APPEAL

ANNA^UHANAN.Petitioner,
vs.

PAUL BUHANAN,

Civil No. 964500226
Honorable Robert T. Braithwaite

Respondent

Notice is hereby given that Respondent and Appellant, Paul Buhanan, through counsel,
Willard R. Bishop, appeals to the Utah Court of Appeals thefinalorder of the Honorable Robert T.
Braithwaite executed and entered on October 22, 1998 overruling and denying Respondent's
"Petition for Order Rescinding Protective Order, Nunc Pro Tunc".
DATED this /fo£ day of November, 1998.

WILLARD R. BISHOP
Attorney for Respondent
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CFRTTFICATF OF MAIT INC

I HEREBY CERTIFY that I mailed a full, true, and correct copy of the within and foregoing
document to Mrs. Anna Folkes-Martin, at P.O. Box 2844, Cedar City, Utah 84721-2844, by firstclass mail, postage fully prepaid, this

( f

day of November, 1998.

Secretary*
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